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STATEMENT OF THE CASE
Northwest Pipeline Corporation (now known as Northwest Pipeline G.P.) ("Northwest")
is an interstate carrier of natural gas. It owns and operates a system of high-pressure pipelines
through which gas flows to local distribution companies like Avista, for ultimate transmission to
residential and commercial users, as well as industrial customers. The pipeline crosses public
and privately owned property by virtue of easement rights Northwest has obtained over the
years.
Northwest brought this action to establish the width of the easement on Appellants'
property. The parties' easement agreement does not expressly state the width of the easement.
Northwest also sought an order requiring that Appellants remove certain structures that interfere
with its easement rights. The structures include: a boat shed, a shop, a lean-to, portions of a
house, two trees and a fence. These encroachments impede Northwest's ability to inspect its
pipeline and to make necessary repairs in a timely and safe manner. Tr. Vol. I, p. 66.

The

easement at issue allows Northwest to "select the route for, and construct, maintain, inspect,
operate, protect, repair, replace, alter or remove a pipeline or pipelines ...." The dispute in this
case centers on how much room Northwest needs to safely carry out those rights. Northwest
contends that it needs at least twenty feet of Appellants' properties.
Following a bench trial, the court entered extensive findings of fact agreeing with
Northwest's position. It set the easement width at twenty feet, ordered Appellants to remove
encroachments, and imposed other terms to accommodate Northwest's need to safely access and
excavate its pipeline.

STATEMENT OF THE FACTS
This case arises in the city of Post Falls, Idaho. On or about April 16, 1956, Mabel and
Harold Hodges granted Pacific Northwest Pipeline Corporation "the right to select the route for
and construct, maintain, inspect, operate, protect, repair, replace, alter or remove a pipeline or
pipelines for the transportation of oil, gas and the products thereof, on, over and through" the
Hodges' property in Kootenai County, Idaho. Plaintiffs Exhibits 11 and 12. At the time of this
grant, the area was in large part undeveloped land. Plaintiffs Exhibit 15 (aerial photograph
dated 91511964); 16 (aerial photograph dated 51231197 1); 17 (aerial photograph dated 5/8/1978;
18 (aerial photograph dated 5/31/2001); see also, Defendants' Exhibit S.
Appellants do not dispute that Northwest was the successor in interest to the easement
grant originally benefiting Pacific Northwest Pipeline. See e.g., R p. 363 (Defendants' Trial
Brief identified the issues for trial as (1) "the current width of Northwest Pipeline's easement
across the Defendants property" and (2) "whether Churches and Lunas structures interfere with
the maintenance of the pipeline"); Tr. Vol. I, p. 463.
The easement agreement, called a "Right of Way Contract," did not describe the location
where the pipeline would be installed, but instead gave Northwest the right to select the route.

See Plaintiffs Exhibits 11 and 12; Tr. Vol. I, p. 423. Nor did the easement describe the
dimensions of the right of way for construction purposes or for the future operation, maintenance
and protection of the pipeline. Plaintiffs Exhibits 11 and 12. Over the years, Northwest has
defined the location and width of the undefined right of way, either by agreement with the
landowners or, when that proves impossible, by court action. Tr. Vol. I, p. 423.

Appellants live directly across the street from each other. The pipeline crosses along the
northern boundary of their properties. It is a six-inch diameter, high-pressure natural gas, line
known as the Coeur d'Alene Lateral. Tr. Vol. I, p. 82; Tr. Vol. I, p. 359. The Coeur d'Alene
Lateral runs from a location east of Spokane to Kellogg, Idaho, passing through the cities of Post
Falls, Coeur d'Alene, and Kellogg. TI. Vol. I, p. 82. The pipeline carries natural gas for Avista
Utilities, a regional power company. TI. Vol., p. 82. This is the only Northwest line in the area.
Tr. Vol. I, pp. 82-83. As a single line, it generally cannot be taken out of service without cutting
off the gas supply for all downstream residences and businesses. Tr. Vol. I, pp. 71-72,83.

Church Pro-aertv. Defendants/Appellants Steven and Elizabeth Church own and reside at
2006 North Kellogg Lane, Post Falls, Idaho. R 01 1 (Complaint,

7

1.5); R 328, (Churches'

Amended Answer, 7 3). The Church Property is also known as Lot 10 in the subdivision platted
as Kellogg's Fowth Addition. Id, Ms. Church acquired the property in February 1995, and
pursuant to a quit claim deed recorded on March 26, 1999, Steven Church and Elizabeth Church
now own this property as husband and wife. R 01 5 (Complaint, 13.27).
In 1999, Churches constructed a metal shop on their property setback approximately
fifteen feel from the pipeline. R 422; Plaintiffs Exs. 28, 38; R 418 (Finding of Fact No. 7). In
March 2006, Churches added a lean-to onto the pipeline side of the shop. Tr. Vol. 11, p. 692; R
418 (Finding of Fact No. 8). The northern edge of the lean-to is approximately four feet from the
pipeline. R 418 (Finding of Fact No. 8); Plaintiffs Exhibit 35. Churches also have a chain-link
fence that is almost directly over the pipeline, and two large blue spruce trees approximately five
to eight feet from the pipeline. Tr. Vol. I, p. 463; Plaintiffs Ex. 31.

Luna Propertv. Jose and Rosanne Luna live across the street from Churches at 2005
North Kellogg Lane. R 01 1 (Complaint, 7 1.3); R 320 (Lunas' Amended Answer, 1 3). Lunas'
property is also known as Lot 4 in Kellogg's Fourth Addition. Id. They bought their property on

January 13,2005. R 013 (Complaint, 7 3.12); R 322 (Lunas' Amended Answer, 7 15).
In the summer of 2005, a Northwest employee contacted Mr. Luna and talked to him
about Northwest's easement. R 013 (Complaint,
Answer,

1 16).

77

3.13, 3.14); R 322 (Lunas' Amended

At that time, the only structure on Lunas' property was their home, which

included an attached garage. Tr. Vol. I, p.537. After speaking with Northwest and being advised
about the use and maintenance of its right of way, Lunas nevertheless built a boat shed within
four to five feet of the pipeline. Tr. Vol. 11, p. 713-714; see also, Defendants' Exhibit GGG, R
419 (Finding of Fact No. 10). The boat shed is approximately twenty feet long and is
constructed using 4" x 4" posts set in concrete. Tr. Vol. 11, p. 765-66. It is undisputed that
Lunas failed to contact Northwest before constructing their boat shed. R 014 (Complaint, 7
3.17); R 322 (Lunas' Amended Answer,

7

18). On or about September 23, 2005, Northwest

demanded the removal of Lunas' boat shed. R 322-23 (Lunas' Amended Answer, 7 19). Lunas
refised to remove the structure. R 323 (Lunas' Amended Answer, 7 20).
Lunas' attached garage is only thirteen feet from the pipeline. Plaintiffs Exhibit 20; R
419 (Finding of Fact No. 11). There was evidence offered at trial that the Luna attached garage
was not apart of the original structure. See Tr. Vol. 11, p. 620.
Like Churches, Lunas have a chain link fence running along their northern property line
(approximately over the pipeline). Tr. Vol. I, pp. 95-96.

Maintenance, Inspection and Protection of the Pipeline.

Northwest maintains and

operates about 4,000 miles of pipeline. Tr. Vol. I, p. 22. The Spokane district alone manages
approximately 585 miles of pipeline through Eastern Washington and Northern Idaho, including
the Coeur d'Alene Lateral. Id.
Northwest's basic obligation is to operate safely so its employees and those living near
the pipelines do not get harmed by the operation of a high pressure natural gas pipeline. Safe
operation is regulated by the federal government. Federal legislation from the early 2000s
increased Northwest's obligation to test and maintain its pipelines. Tr. Vol. I, p. 192; see also,
49 U.S.C. 5 601. These heightened obligations require internal assessments of pipelines that are
designed to ensure the structural integrity of the line from the inside out. Tr. Vol. I, p. 192-193.
Regulations also require that natural gas companies have an Integrity Management Plan. Tr.
Vol. I, p. 51. Nothwest's Integrity Management Plan commits it to perform periodic testing,
including direct assessment, hydrostatic testing, or in-line inspection to ensure the integrity of its
pipelines. Tr. Vol. I, pp. 52-53. The trial focused on presenting facts to establish how much
room Northwest needs to conduct these tests, whether Appellants' encroachment interfered with
its ability to perform them, and the extent to which that interference compromised safety.
A direct assessment is essentially an inspection of the condition of the exterior of the
pipeline. Tr. Vol. I, p. 53. Direct assessments include leak surveys, coating surveys, aerial
surveys, and other land surveys. Id. A direct assessment may also include the excavation of the
pipeline. Id. A direct assessment usually involves either walking or flying over the right of way.

Hydrostatic testing is a way of inspecting a section of line by pressure-testing it. Id
Hydrostatic testing requires excavation of the line. Tr. Vol. I, pp. 53-54.
An in-line inspection is a test of the pipeline from the inside out. Tr. Vol. I, p. 54. This

involves running a sensor, known as a "smart pig," through the pipeline. The smart pig detects
and reports dents, cracks, corrosion, and other anomalies in the line. Id If an anomaly is
detected, the line must be excavated, inspected, and, if warranted, repaired. Tr. Vol. I, p. 56.
The pipe itself is protected with a protective coating (known as "cathodic protection")
intended to prevent corrosion. Tr. Vol. I, p. 55. Damage to the coating may allow for corrosion
that threatens the integrity of the line, so such damage must be repaired. Tr. Vol. I, p. 77, 82.
Northwest also conducts aerial surveys of its lines approximately once a week, weather or
maintenance permitting. Tr. Vol. I, p. 69. Additional helicopter flights are done once each year
to allow inspection crews to get closer to the ground. Id. Aerial surveys allow Northwest crews
to check for evidence of gas leaks, such as dead vegetation. Tr. Vol. I, p. 70; Tr. Vol. I, p. 73.
They also allow crews to spot encroachments or potential man-made hazards to the line. Id
Encroachments that block foot crews from walking the line, or an aerial crew from seeing it,
obviously interfere with Northwest's safety regime.

Installation and Excavation o f the Pipeline. Dwain White testified that he observed the
installation of sections of line at issue here. Tr. Vol. I, p. 360, lns.13-25. He testified that during
installation the company had backhoes, a ditching machine, dozers, and side booms on site. Tr.
Vol. I, p. 361, Ins. 1-10. There was enough space during installation for Mr. White to drive his
vehicle back and forth along the line and not interfere with the equipment operating on the

pipeline. Id. According to White, during installation the equipment, employees and project were
contained within a width of approximately 100 feet. Tr. Vol. I, p. 364, ins. 4-12.
To balance the historical perspective of installation, Northwest's current District
Manager, Tom Grant, testified about what excavation and reinstallation projects for sections of
this line look like today. According to Mr. Grant, the company would likely use a track hoe or a
rubber-tired backhoe to excavate the line. Tr. Vol. I, p. 38. Both pieces of equipment are
approximately twelve feet wide. Tr. Vol. I, p. 39. If the section of pipe crossing the Appellants'
properties needed repair or replacement, the company would need working space for a backhoe
and a dump truck, and maybe a welding truck. Tr. Vol. I, p. 104.

Mr. Grant and Northwest's other experts testified that the pipe typically comes in fortyfoot joints. Tr. Vol. I, p. 297. Heavy equipment is needed to lift and manage such large sections
of steel pipe. Tr. Vol. I, pp. 298, 336. If recoating is necessary, Northwest has to completely
excavate and clean the line prior to recoating it. Tr. Vol. I, p. 104. This would require additional
equipment and space. Id
Witnesses testified at trial about a Northwest excavation project near the ChurcNLuna
property. Defendants' Exhibit UUU (depicting excavation project on the Coeur d'Alene Lateral
at the Post FalIs soccer field); Tr. Vol. I, pp.75, 88-89. As Exhibit UUU demonstrates, the width
of the trench alone would require more than five feet on the LunaJChurch side of the pipeline.
In addition to the space needed for the equipment and the trench, safety concerns also
necessitate space. For example, Northwest does not allow any digging within two feet of an inservice line. Tr. Vol. I, p. 57. Absent some reinforcement or protection (including sufficient

cover based on depth of the line), heavy equipment should not be driven over the line, meaning
crews often need to operate only on one side of the line, and need to navigate carefully around
the line. Tr. Vol. I, pp. 57-58. Further, any excavation would be subject to OSHA regulations
regarding the width, depth, and sloping of the excavation trench. Tr. Vol. I, p. 58.

Riaht to install Additional Pipelines. While the existing pipeline is a single six-inch line
(Tr. Vol. I, p. 83), the Right of Way Contract authorizes the installation of additional pipelines.

See Plaintiffs Exhibits 11 and 12. The right to install additional lines expands the space needed
to carry out the rights granted in the Contract. This issue was debated at trial, but did not appear
to be a part of the trial court's rationale for granting Northwest twenty feet.
For the Court's edification, however, an additional line, known as a "loop line," would

run parallel to the existing line, increasing the volume of gas transported along the particular
route. Tr. Vol. I, p. 83; p. 87. Testimony at trial established that the growing demand for natural
gas in the area made the need for a loop line likely. Tr. Vol. I, pp. 98-100. A looped line must
be installed some distance from the original line so that each line can safely be worked on
without affecting the other line; however, having the lines run parallel is also important to ensure
that each is able to link into existing infrastructure. Tr. Vol. I, p.417. Looped lines should be
separated by a minimum of five feet. Tr. Vol. I, p. 100. Allowing the lines to be that close,
however, requires additional precautions when installing the loop line and when conducting
maintenance and repairs. Tr. Vol. I, p. 101.
Appellants contested these facts throughout the trial, but given the regulatory
environment under which it operates, and the size and nature of the equipment needed to safely

and efficiently exercise its easement rights, Northwest asked the trial c o w to declare the width
of Northwest's easement to be twenty feet across the northern portion of the Luna and Church
properties.

The court heard testimony about these facts, including Appellants' contrary

evidence, and decided the facts in Northwest's favor.

RESPONDENT'S RESTATEMENT OF ISSUES ON APPEAL
1. Did the trial court e n in concluding that Luna and Church did not extinguish portions of
the easement by constructing andfor maintaining encroachments that were not wholly
inconsistent with Northwest Pipeline's easement rights?
2. Did the trial court e n in considering the present heightened regulatory environment when
determining the width necessary for Northwest to exercise the rights to "construct,
maintain, inspect, operate, protect, repair, replace, alter or remove a pipeline or
pipelines?"

3. Did the trial court e n in finding that the encroaching structures unreasonably interfered
with Northwest's ability to exercise each of its easement rights?
4. Did the trial court strike the proper balance between the rights Northwest needs to
effectuate the purpose of the easement, against Appellants' property rights?
5. Did the trial court err in establishing the width of the easement based on a consideration
of the language and purpose of the 1956 grant?

STANDARD OF REVIEW
The trial was fact intensive, particularly on issues related to excavation and the safe
operation of a pipeline. "A trial court's findings of fact will not be set aside on appeal unless
they are clearly erroneous." Argosy Trust v. Winniger, 141 Idaho 570,572, 114 P.3d 128 (2005).
"When deciding whether findings of facts are clearly erroneous, this Court does not substitute its

view of the facts for that of the trial court." Id. "It is the province of the trial court to weigh
conflicting evidence and to judge the credibility of witnesses." Id. "On appeal, this Court
examines the record to see if challenged findings of fact are supported by substantial and
competent evidence. Evidence is regarded as substantial if a rewonable trier of fact would
accept it and rely upon it in determining whether a disputed point of fact has been proven." Id.

SUMMARY OF THE ARGUMENT
The determination of the width necessary to safely operate a high-pressure natural gas
pipeline is necessarily fact intensive. The trial court heard testimony from numerous witnesses,
including current and retired Northwest Pipeline employees, about how a pipeline is operated,
and what the safety concerns really are. The court listened to several days of attack on those
witnesses and made its judgment that Northwest's position was correct. That judgment is
reflected in extensive findings of fact.
Not surprisingly, Appellants' argument depends on a selective, narrow reading of those
findings. They argue that the trial court erred in considering each of the many rights listed in the
easement agreement, including the right to install an "additional pipeline or pipelines," when the
court determined the width of the easement. See Appellants Opening Brief, p. 10. By basing an
appeal on some language to the exclusion of the rest, Appellants urge this Court to depart from
the long-standing judicial maxim requiring a court to read a document in its entirety to interpret
its terms.

Appellants' analysis focuses on Northwest's right to install more than one pipeline (i.e.
"loop rights"), ignoring the numerous and dispositive findings of fact showing that the court
based its decision on the operation and maintenance of the one existing pipeline. The fact is that
numerous findings focus on the existing pipeline, and not on future loop rights. For example, the
trial court found that "[tlhe safe installation and/or excavation of the Pipeline located on
Defendants' properties requires a twenty foot (20') wide right of way running along the northern
boundaries of Defendants' properties." R 419 (Finding of Fact No. 13) (emphasis added). The
trial court also found that "the Churches' lean-to; the Churches' metal shop; the Lunas' detached
garage; and the Lunas' house, unreasonably interfere with [Northwest's] rights" and "duty to
maintain, inspect, operate, protect, repair, replace, alter or remove the Pipeline."

R 419-20

(Finding of Fact No. 15) (emphasis added). Likewise, the trial court found that "[fjence posts
[and] tree roots . . . pose safety risks to the Pipeline" and, as such, "unreasonably interfere with
Plaintiffs rights" granted under the easement. R 420 (Finding of Fact No. 16).
Appellants cannot show that these findings were clearly erroneous, so those findings
should not be set aside. The only evidence Churches could muster in opposition was Mr.
Church's personal belief that Northwest must exercise its easement rights within the city's fivefoot setback, and his expert's statement that he believed with unlimited time, money, and
equipment, Northwest could accommodate or work-around the Church and Luna encroachments.
Personal beliefs and opinions about how the easement holder can work around encroachments
are not part of the proper analysis for determining the scope of easement rights. The trial court's
findings are supported by the record and its adjudication should be affirmed.

ARGUMENT

A. The Trial Court Properly Determined the Scope and Width of Northwest Pioeline's
Easement Across the Luna and Church Properties.
The width of a right of way hinges upon the intent of the original covenanting parties.

Northwest Pipeline v. Forest Weaver, 103 Idaho 180, 181, 646 P.2d 422 (1982); Aker v. D.L.
White Const., 142 Idaho 293, 304, 127 P.3d 196 (2005) (stating "[aln instrument granting an
easement is to be construed in connection with the intention of the parties and circumstances in
existence at the time the easement was given and carried out") (citing Argosy Trust at 572).
Another critical consideration for an undefined easement is whether the proposed width is
necessary to effectuate the intent of the easement grant. Conley v. Whittlesey, 133 Idaho 265,
270,985 P.2d 1127 (1999). The Right of Way document expressly grants Northwest the right to
"construct, maintain, inspect, operate, protect, repair, replace, alter or remove a pipeline or
pipelines . . . on over and through" the Appellants' properties. Plaintiffs Exhibits 11 and 12.
Given the nature and purpose of the easement in question (the high pressure transmission
of natural gas), additional consideration must be given to the statutes and regulations governing
the maintenance, inspection and operation of a high pressure natural gas pipeline. See Swango

Homes, Inc. v. Columbia Gas Transmission Corp., 806 F.Supp. 180, 185 (S.D. Ohio 1992)
("[Aln easement which grants the right to operate a natural gas pipeline must, if the easement is
not to be wliolly illusory, imply the right to operate thc pipeline in accordance with applicable
federal laws and regulatiohs.") Northwest's actions are regulated by: (I) the federal Natural Gas
Act, 15 U.S.C. 7 17 et seq.; (2) the Pipeline Safety Improvement Act, 49 U.S.C. Chapter 601; (3)

regulations set forth by the Federal Energy Regulatory Commission, 49 C.F.R. Part 192 (4) the
United States Department of Transportation's Pipeline and Hazardous Materials Safety
Administration; and (5) Northwest's own internal policies and procedures.
To comply with these regulations Northwest Pipeline needs at least twenty feet on each
side of its line. In fact, "[a]lrnost every court to construe an easement with similar language as
the one at issue here has concluded that a twenty-five foot right of way on both sides of the
pipeline was reasonably necessary and convenient." Andrews v. Columbia Gas, 554 F.3d 618,
626 (6th Cir. 2008); Columbia Gas Transmission Corp v. Davis, 33 F.Supp.2d 640,643.
Although evidence at trial certainly established that the twenty-foot width requested by
Northwest was not ideal, Northwest nevertheless proposed that width in recognition of the
urbanization of the surrounding area. Tr. Vol. I, pp. 295-296; see also, Tr. Vol. I , p. 57 (The
width internally set by Northwest to maintain and operate its lines is 60 feet.); Plaintiffs Exhibit
6 (FERC has opined that the Right of Way for a natural gas line is generally 50 feet).
Here, the trial court considered the language in the original grant, the width necessary to
facilitate the purpose of that grant, and the regulations governing Northwest's maintenance and
operations. It found that "the intended width of the original parties was a width necessary for
Plaintiff to safely exercise the enumerated rights granted in the contract." R 569-70. The court
further found that:
twenty (20) feet on either side of the pipeline was necessary for Plaintiff to safely
excavate the Pipeline for repair or maintenance; that permanent structures located within
twenty (20) feet would impede Plaintiffs use of equipment for that purpose; that large
structures or structures with concrete foundations erected within twenty (20) feet of the
Pipeline would present safety risks and interfere with Plaintiff's right and duty to

maintain, inspect, operate, protect, repair, replace, alter or remove the Pipeline; that fence
posts, tree roots and shrub roots pose safety risks to the Pipeline and accordingly, that the
Churches' lean to; the Churches' metal shop, the Lunas' detached garage, the Lunas'
house, the Churches' spruce trees and the chain link fence unreasonably interfere with
Plaintiffs rights granted pursuant to the Right of Way contract.

R 570.
If left where they are, the Luna and Church encroachments may subject Northwest to
penalties because those encroachments interfere with Northwest's ability to perform federallymandated surveys. See, e.g., 15 U.S.C. § 717t and49 U.S.C. § 60123; 15 U.S.C. § 717t-1 and49
U.S.C.

4 60122. These structures also hinder Northwest's ability to develop a uniform

emergency plan as required by 49 C.F.R.

192.615 because they are unusually close to the

pipeline; this could result in an inefficient response in an emergency and subsequent devastating
consequences for persons and property. See also, Swango Homes, Inc., 806 F.Supp. at 185
(recognizing that structures in the right of way preclude the company from establishing a
practical emergency plan because the company would be required "in effect, to create a separate
plan for each lot, depending on the type of structure the lot owner or resident had erected.")
The trial court's findings of fact were supported by substantial evidence offered by
current and former Northwest employees who have years of experience in this particular field.
This evidence was further bolstered by publications from the FERC, which is the agency charged
with oversight of many aspects of the transportation of naturaI gas. These findings should not be
disturbed. Turner v. Cold Springs Canyon LTD, 143 Idaho 227, 229, 141 P.3d 1096 (2006)
("The width of an easement is a question of fact which will not be disturbed on appeal if it is
supported by substantial and competent evidence.")

B. Buildings Within the Twentv Foot Ripht of Wav and Trees Within Ten Feet of the
Pipeline Interfere with Northwest's Easement Rights.
In the Spokane district alone, Northwest is responsible for maintaining 585 miles of
pipeline. Tr. Vol. I, p. 197. Testing is necessary to keep those who live and work around the
line safe. Tr. Vol. I, p. 197-198. Northwest has faced problems in exercising its rights in certain
areas of Post Falls, including the neighborhood in which Lunas and Churches live. TI. Vol. I, p.
208. These problems are related to increased density. Id. Northwest has been trying to address
and remedy those problems in recent years, particularly after passage of the Pipeline Safety
Improvement Act of 2002. Tr. Vol. I, p. 208. The existence of these issues, however, does not
mean that the issues are not real or that they should be ignored in favor of these Appellants.
At issue on the Luna and Church properties are three categories of encroachments: (1)
permanent structures, (2) fences, and (3) trees. Each of these encroachments poses a unique
threat to the protection and maintenance of a pipeline and each impacts a different combination
of rights secured by Northwest under the 1956 grant.

Permanent Structures and/or Structures in Concrete Footings. "A permanent structure is
anything that [is] concreted in, has footings, has a foundation . . . engineering-type works that
have trusses. . . ." Tr. Vol. I, p. 78; see also, R 419 (Finding of Fact No. 15). The trial court
found that permanent structures on the Luna property including the Luna home and the Luna
boat garage interfered with Northwest's easement rights. R 419-20 (Finding of Fact No. 15).
Likewise, the trial court found that permanent structures on the Church property (i.e. the Church

shop and Church lean-to) interfered with Northwest's easement rights. R 419-20 (Finding of
Fact No. 15).

Fences. Northwest generally does not accept fences running on top of its pipelines
because those fences can interfere with testing, surveys, and (if the posts are augured in) could
cause damage to the pipeline coating. Tr. Vol. I, p. 79. A post augured up against the pipe could
scratch the coating, making the pipe vulnerable to corrosion. Tr. Vol. I, pp. 80-81.
The local district recognizes that some of its pipelines run along property lines. Tr. Vol.

I, pp. 95-96. In these circumstances, Northwest has attempted to accommodate landowners'
desire to fence their property. Id. Here, the Lunas and Churches each have a fence that nins
roughly over the line. Tr. Vol. I, p. 96; R 419 (Finding of Fact No. 12). Northwest is not
seeking to preclude their fences, but asked the trial court simply to confirm its right to remove
the fence, inspect the line underneath, and replace the fence in a way that is protective of the
pipeline. Tr. Vol. I, pp. 219-220. The trial court heard the facts and agreed that the Luna and
Church fences unreasonably interfered with Northwest's easement rights. R 420 (Finding of
Fact No. 16).'

Trees. Trees can pose a hazard by blocking Northwest's

ability to view the line; tree

roots can also pose a danger to the integrity of the pipeline coating. Tr. Vol. I, pp. 73-76. As

Given the testimony at trial, it is not altogether clear that theAppel1ants3 dispute Northwest's
ability to remove and replace the existing fence with a like fence that will not pose a threat to the
pipeline. See Tr. Vol. 11, p. 738 (During direct examination, Appellants' counsel elicited
testimony that the Churches have not attempted to prevent Northwest Pipeline from changing out
the posts on the existing fence line to ensure that the integrity of the line is safeguarded.)

cold natural gas passes through the pipeline it creates condensation around the coating. Tr. Vo1.
I, p. 73. Roots are attracted to the moisture, and begin to grow against and around the line. Tr.
Vol. I, pp. 73-74. Roots can embed themselves in the pipeline coating, creating the potential for
corrosion. Tr. Val. I, p. 77; Plaintiffs 5, 6, 7, 65, 67. Federal regulations and Northwest's own
operating guidelines require that it repair damaged coating. Tr. Vol. I, p. 77. Although
Northwest would prefer to have no trees on its pipeline (Tr. Vol. I, p. 9 3 , it works with
landowners to balance its needs with a landowner's desire to landscape his or her property. Tr.
Vol. I, pp. 95-96. For residential areas like the subject property, the Spokane district has adopted
a policy of permitting trees within ten feet of its pipeline. Tr. Vol. I, pp. 95, 209. That is the
policy it sought to enforce at trial.
In February 1995, Churches' spruce trees were around five feet tall. Tr. Vol. 11, p. 692; p.
698. The trees are approximately five to seven feet off the property line. Tr. Vol. 11, p. 698. By
time of trial, however, the trees had grown to over twenty-feet tail. Tr. Vol. 11, p. 700. The trial
court found that these trees unreasonably interfered with Northwest Pipeline's easement rights.
It is undisputed that the Right of Way document expressly grants Northwest the right to
"construct, maintain, inspect, operate, protect, repair, replace, alter or remove a pipeline or
pipelines ...on over and through" the defendants' properties. Plaintiffs Exhibits 11 and 12. The
trial court found that Northwest Pipeline holds a valid right of way encompassing the north

twenty feet of the Appellants' properties and that the Lunas' detached garage and fence are
encroachments of the easement granted to Northwest Pipeline. R 425 (Findings of Fact,
Conclusions of Law And Order pp. 10). The lower court also found that the easement needed to

be twenty feet wide so Northwest could safely exercise the rights secured under the Right of
Way Contract, and that encrochments within this area would interfere with Northwest's rights
and duties to maintain, inspect, operate, protect, repair, replace, alter, or remove the pipeline. R
419 (Findings of Fact Nos. 13-15). The trial court agreed with Northwest that the fence posts,
trees, and shrub roots posed a safety risk to the pipeline, and that the twenty-foot width was
necessary to help protect the integrityof the protective coating on the pipeline. Id.

C. The Trial Court was Correct in Determinine that Defendants' Had Failed to
Establish Extinguishment of the Easement, in Whole or in Part.
Appellants' argue that the owner of a servient estate is entitled to use the estate in any
manner not inconsistent with, or which did not materially interfere with, the use of the easement
by the owner of the dominant estate. Appellants' Opening Brief, p. 12.
acknowledge is their use

does materially interfere with Northwest's

What they fail to

express rights. Indeed,

much of the evidence they offered at trial focused on how Northwest could (at increased cost and
response time) accommodate and work-around each encroachment. Such a result eviscerates the
purpose and scope of the original easement. The trial court rejected Appellants' argument that
every encroachment is acceptable as long as there is some conceivable way that the easement
holder can live with it - regardless of costs or safety risks. Instead, the trial court found that
Northwest needs an unencumbered space of twenty feet to enjoy the benefits of the easement
grant, including the right to safely excavate the pipeline. R 419-20 (Finding of Fact Nos. 13, 14,
and 15).

Appellants also attack the trial court's finding that the stmctures are encroaching as
inconsistent with its finding that Appellants have failed to establish extinguishment of the
easement in whole or in part by maintaing these encroachments. Appellants' Opening Brief, p.
10. This attack should be rejected. First, the trial court concluded that the encroachments
erected more than five-years before initiation of the lawsuit were not "wholly inconsistent with
the use and enjoyment of the easement". R 423 (Conclusion of Law No. 5).

This conclusion is

easily reconcilable with the court's findings that the existing encroachments each interfere with
Northwest's ability to excavate andlor reinstall its existing pipeline. R 419 (Finding of Fact Nos.
13-15). It is undisputed that since the original installation of this line in the late 1950's,
Northwest has not excavated this particular section of its line. Tr. Vol. I, p. 89.
As the party claiming adverse possession, Appellants had to prove "by clear and
satisfactory evidence that [they] hard] been in exclusive possession of the property for at least 5
years and that the possession ha[d] been actual, open, visible, notorious, continuous and hostile
to the party against whom the claim of adverse possession is made." Winn v. Eaton, 128 Idaho
670, 673, 917 P.2d 1310 (App. 1996). When attempting to extinguish an easement by adverse
possession, the party must prove that the easement has been used in a way that is

inconsistent with the owner's enjoyment of the easement. Id at 673 (citing Shelton v. Boydstun
Beach Ass 'n., 102 Idaho 8 18, 8 19, 64 1 P.2d 1005 (Ct. App. 1982). Here the Appellants did not
use the easement in a way that was wholly inconsistent with the express purpose of the easement
because their encroachments only affected a part of the easement that Northwest had not yet

needed. See Tr. Vol. I, p. 89 (it is undisputed that to date Northwest Pipeline has not excavated
the section of its line crossing through the Luna and Church properties.)
Where the need for an easement has not yet arisen the servient tenement "may plant trees,
erect a fence, etc. and such will not be deemed to be adverse, until such times as (1) the need for
the right of way arises, (2) a demand is made by the owner of the dominant estate that the
easement be opened and (3) the owner of the servient estate refuses to do so." Id. at 673. The
Churches were allowed to plant trees and both parties were permitted to erect a fence, but now
excavation is needed to inspect the line originally installed in the late 1950's. Tr. Vol. I, p. 219,
Ins. 18-25; p. 220, Ins. 1-4. Accordingly, Northwest Pipeline has demanded use of the easement
and opposed the construction of permanent encroachments. Appellants cannot establish adverse
possession sufficient to extinguish the easement under these facts. See Winn v. Eaton at 674. In

Winn, the Court of Appeals held that property improvements such as a home, driveway, trees,
and bushes interfered with the easement, but that the easement had not been extinguished by
these items, because the owner had not yet had an occasion to use the easement. Id. at 675.
According to Elizabeth Church, Northwest Pipeline did not object to the location of the
fence until 2004 or 2005. Tr. Vol. 11, p. 692; Tr. Vol. 11, p. 698 (Mr. Church recalled this
objection occurring in 2005 or 2006). Likewise, the Pipeline did not challenge the spruce trees
until 2005. Tr. Vol. 11, p. 692. According to Northwest Pipeline District Manager Thomas
Grant, this time period was a time that Northwest was looking closely at its lines, evaluating its
rights-of-way, and inspecting sections of line in this area. Tr. Vol. I, pp. 202-03.

Additionally, Appellants' arguments regarding extinguishment overlook the unique
nature and regulatory environment governing pipelines. In Andrews v. Columbia Gas, Columbia
Gas was granted an easement in 1947 to "maintain, operate, repair, replace, and remove..."

Andrews at 61 8. Columbia Gas operated and maintained the pipelines on the property. In the
late 1960's the property owner built a house on it and planted pine trees. Id. at 622. In 2000, the
property changed owners and in 2004 Columbia Gas told those owners that they would need to
remove their trees in order to maintain 25 feet on either side of the pipeline. Id. at 622. That court
noted that the trees were not there at the time of the conveyance of the easement and concluded
that despite the length of time the trees had been growing in the right of way, Columbia Gas did
not acquiesce to the trees being there by not having them removed at the time of planting. Id. at
625. The court went on to say that "Columbia Gas's business rationale for waiting until 2004 to
begin clearing the pipelines is irrelevant [in determining] that a fifty-foot right of way for each
pipeline was reasonably necessary and convenient." Id. at 626.

CONCLUSION
The trial court considered testimony from numerous witnesses and reviewed dozens of
exhibits and ultimately concluded that Northwest, the company charged with safely operating its
high-pressure natural gas line, had established that a twenty-foot right of way was required for it
to safely exercise its rights. The trial court's findings are supported by ample evidence and its

ruling should be left undisturbed.
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